
 

1 | P a g e  

 

 

 

20 November 2020 

 

Ms Amy Auster  

Chief Adviser Markets  

Financial System Division  

Treasury  

1 Langton Crescent 

CANBERRA   ACT   2600 

By email: amy.auster@treasury.gov.au 

 

Dear Ms Auster  

 

AFIA COMMENTS ON THE PROPOSED LENDING FRAMEWORK INCLUDING DRAFT LEGISLATION 

AND EXPLANATORY MEMORANDA 

 

The Australian Finance Industry Association (AFIA) welcomes the opportunity to provide further 

feedback on the proposed lending framework.  

 

As we have outlined previously, AFIA members support the Federal Government’s announcement1 

that it intends to simplify Australia’s credit laws and lending framework to ensure consumers and 

small businesses can get timely access to credit, which in turn increases the flow of credit to the 

economy.   

 

AFIA believes that the changes being proposed by the Government should be implemented through 

principles-based legislation that encourages both lenders and borrowers to act responsibly and be 

accountable.  

 

Such an approach should maximise access to credit for customers who are able and willing to service 

their commitments. For lenders, this means maintaining sound lending practices and ensuring their 

systems, procedures and processes simplify access to credit and support informed decision-making by 

customers. For borrowers, this means increasing their accountability for providing the lender accurate 

information to enable appropriate lending decisions to be made. 

 

Guiding principles for the proposed legislative package 

You will recall that in our letter of 19 October 2020, we outlined that the above could be achieved 

through the application of the following six key principles: 

1. Deliver consistency and competitive neutrality to consumers within each specific product segment 

(e.g. home loans, secured and unsecured personal loans and credit cards) regardless of whether: 

a. the financier is an ADI or a non-ADI 

b. the loan application is introduced by an intermediary or through proprietary channels.   

2. Ensure APRA and ASIC administer and enforce the law and regulations consistently. 

3. Ensure AFCA align with this approach to maintain confidence in the system and competitive 

neutrality. 

4. Provide a less prescriptive, more principles-based legal and regulatory framework, where the 

interpretation, guidance and enforcement of the law enables all lenders to accommodate the 

individual circumstances of customers and the different credit products that meet their needs 

without substantial hardship. 

 

1 http://ministers.treasury.gov.au/sites/ministers.treasury.gov.au/files/2020-09/Consumer-credit-reforms-fact-sheet.pdf 
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5. Embed the principles of proportionality and scalability in the law and regulations and subsequent 

supervisory oversight – the ‘one size fits all’ model for borrowers, lenders and their credit products 

has been a barrier to customers accessing different credit products in a simple and timely manner. 

6. Define and introduce the principle of ‘borrower responsibility’ – this will enable lenders to rely on 

the information provided by borrowers (unless there are reasonable grounds to suspect it is 

unreliable), reducing the current need for extensive information collection and verification 

processes. 

 

AFIA notes, that our previous feedback, particularly in relation to principles 4 and 5 and to a certain 

extent principle 6, has been incorporated in the draft legislative package.  

 

The opportunity now is to focus in parallel, on principles 2 and 3. The explanatory statement 

references the proposal that APRA amend its Prudential Standard: Credit risk management [APS 220] 

and introduce the concept of ‘without substantial hardship’. This will be crucial to ensuring 

competitive neutrality between ADIs and non-ADI lenders and we recommend beginning this process 

in parallel with the current work on the legislative framework. 

 

AFIA believes this will be key to embedding the proposed changes and, when combined with our 

proposed recommendations outlined below, should deliver consistency across each specific product 

segment (e.g. home loans, secured and unsecured personal loans and credit cards) regardless of 

whether: 

• the financier is an ADI or a non-ADI lender, or 

• the loan application is introduced by an intermediary or through proprietary channels  

(i.e. principle 1). 

 

AFIA recommendations 

The proposed legislative framework introduces changes to clarify what is required at a system level.  

 

However, it will be critical that the two regulators, ASIC and APRA, are aligned in their approach to 

implementation and expectations regarding compliance by ADIs and non-ADI lenders. Regulatory 

neutrality between ADIs and non-ADI lenders and how the regulations are administered is going to be 

key in embedding the Government’s stated policy objectives.  

 

Importantly, the new lending standards should not result in more onerous obligations on ADIs and 

non-ADI lenders than existing obligations and should not result in prudential obligations designed for 

ADIs, being imposed on non-ADI lenders. 

 

In addition, how AFCA manages complaints and disputes related to compliance with the new lending 

standards, and ensures resolution is consistent with the legal and regulatory framework, will be key to 

ensuring that the Government’s stated policy objectives are met. This cannot be understated. 

 

Attachments A and B provide details of changes we believe are required to make sure the new lending 

standards operate as intended by the Government. 

 

1. Regulatory consistency of implementation of the proposed lending framework  

 

AFIA recommends the Government: 

• Instruct the Council of Financial Regulators to oversee implementation of the new lending 

standards to ensure regulatory consistency.  

• Update and strengthen the respective Statement of Expectations for ASIC and APRA to ensure 

regulatory alignment and consistency between the agencies in relation to the new legislative 

framework. 

• Amend the AFCA rules to embed the policy objectives of the new lending standards such that the 

new legislative framework would supplant AFCA’s jurisdiction in relation to the systemic and 

assessment aspects of the lending process. 
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2. Recommendations related to the National Consumer Credit Protection (Non-ADI Credit 

Standards) and associated Explanatory Memorandum 

 

AFIA recommends the following changes to legislation and the Explanatory Memorandum: 

• Contain a business purpose test that applies so that ‘if more than 20% is for business purpose, the 

non-ADI credit contract is not covered by the legislation’. 

• Clarify the principle that ‘a lender is able to rely on information provided by the consumer, unless 

there are reasonable grounds to believe it is unreliable’ is applicable across the entire assessment 

process (not just the expense inquiry obligation).  

• Align the commencement of Best Interest Duty (BID)2 obligations to the introduction of the Design 

and Distribution Obligations (DDO) commencing in October 2021 or at least to 1 March 2021 to 

improve the consumer experience, reduce business disruption and minimise compliance costs3.  

• Ensure competitive neutrality by formally defining ‘without substantial hardship’ and ensuring the 

proposed requirement for credit card providers applies equally to ADIs and non-ADI lenders. 

Additionally, we recommend that ASIC’s Regulatory Guide: Credit licensing: Responsible lending 

conduct [RG 209] should no longer apply after the commencement of the new lending standards. 

3. Recommendations related to National Consumer Credit Protection Amendment 

(Supporting Economic Recovery) Bill 2020 and associated Explanatory Memorandum 

 

AFIA recommends the following changes to legislation and the Explanatory Memorandum: 

• Confirm the requirement for debt management firms to hold an Australian Credit Licence when 

they are paid to represent consumers in disputes with financial institutions. 

• Amend the various breach clauses such that a more scalable legislative outcome is achieved by 

aligning the legislative ‘trigger’ to where breach causes actual substantial hardship.  

• Clarify in more detail how the BID will work for non-mortgage sectors and products. 

 

4. Recommendations related to the National Consumer Credit Protection Amendment (A New 

Regulatory Framework for the Provision of Consumer Credit) Regulations 2020 and 

associated Explanatory Memorandum 

 

AFIA recommends the following changes to legislation and the Explanatory Memorandum: 

• Amend or make more permanent the definition of exemption period that currently expires on  

28 February 2021 and apply it to the ADI and non-ADI Small and Medium Enterprise (SME) 

lending ensure competitive neutrality. 

 

AFIA notes that products that are not ‘credit’ for the purposes of National Credit Code and hence not 

credit regulated under the NCCP Act and/or other products, such as those products that have 

exemptions from the NCCP Act through ASIC Relief Orders, are not in scope. 

 

Concluding comments  

All lenders have an important role to play in mobilising capital and supporting our economy through 

access to credit, efficient practices, and competition and innovation.  

 

However, we note that the outcome of the proposed changes is particularly critical to the commercial 

decisions of non-ADI lenders and their ability to compete in the consumer and SME lending markets, 

particularly at a time when other market conditions and interventions are placing additional pressure 

on non-ADI lenders and causing competition anomalies within lending markets.  

 

2 ASIC’s Regulatory Guide: Mortgage brokers: Best interest’s duty [RG 273] 
3 With BID, AFIA is willing to facilitate a workshop with Treasury if it would assist their further understanding as many non-ADI 

lenders do not have proprietary distribution channels and rely extensively on third party partners. Clarity on how BID will work 

for non-mortgage sectors and products is important to the proper functioning of the proposed legislative framework.  
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AFIA believes it is critical to ensure the legal and regulatory settings applied to the financial services 

industry support all lenders being able to offer their customers the best products, services and 

technologies to help them manage their financial needs, build their financial wellbeing, invest in and 

grow their businesses, and at an economic level, support business activity and create jobs.   

 

ASIC, APRA and AFCA all play important roles in administering the law. Therefore, ensuring the 

Government’s stated policy objectives are successfully embedded and regulators are outcomes-

focused will promote access to credit for customers who are able and willing to service their 

commitments.  

 

AFIA believes that to achieve the stated policy objectives, the proposed legislative package must be 

implemented with the following outcomes in mind:  

• Proportionate regulation – applied and enforced consistently by the two regulators (ASIC and 

APRA) to all regulated lenders and licenced intermediaries such that the new lending standards 

are clear and focused on the outcome, reflecting the judgement made by the Federal Court in the 

Wagyu and Shiraz case.4 

• Scalable requirements – flexible in design and application such that it recognises the differences 

between customer groups and credit products. 

• Consumer protections – changes should remove ambiguity between consumer and small business 

lending and make it easier, faster and simpler to access right-sized and best-priced credit, while 

maintaining strong consumer protections.  

 

Should you wish to discuss our feedback further, or require additional information, please contact  

Karl Turner, Executive Director, Policy & Risk Management at karl@afia.asn.au or 02 9231 5877.  

 

Yours sincerely 

 

 

 

 

 

 

Diane Tate 

Chief Executive Officer  

 

4 Australian Securities and Investments Commission v Westpac Banking Corporation [2020] FCAFC 111  

mailto:karl@afia.asn.au
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Attachment A  

 

Key Recommendations 

 

1. Regulatory consistency of implementation of the proposed lending framework 

The proposed ‘what’ i.e. amended system level obligations that move away from prescriptive 

frameworks to risk-based lending attuned to the needs and circumstances of the borrower are 

welcomed. They should help deliver the Government’s stated policy objective.  

 

However, it will be critical that the two regulators, ASIC and APRA, are aligned in their approach to 

delivering ‘the how’.   

 

Consistent administration and enforcement, agnostic of regulator, will ensure oversight that is 

proportionate and scaled to the risk posed by the regulated entity. It will also prevent the emergence 

of regulatory arbitrage. 

 

Regulatory neutrality between ADIs and non-ADIs, and how the regulations are administered is going 

to be key in embedding the Government’s stated policy objectives. The new lending standards should 

not result in more onerous obligations on ADIs and non-ADIs than existing obligations and should not 

result in prudential obligations designed for ADIs, being imposed on non-ADIs. 

 

With the appropriate mandate and direction, the Council of Financial Regulators could be a credible 

mechanism for ensuring regulatory collaboration, coordination and consistency. Further, it may be 

necessary to update and strengthen the memorandum of understanding between ASIC and APRA to 

ensure regulatory alignment and consistency between the agencies in relation to the new legislative 

framework. 

 

In addition, how AFCA manages complaints and disputes related to compliance with the new lending 

standards, and ensures resolution is consistent with the legal and regulatory framework, will be key to 

ensuring that the Government’s legislative objectives are met. This cannot be understated. 

 

AFCA’s role in complaints management and external dispute resolution, as part of the proposed new 

lending standards, should be more clearly defined – in particular, how it will: 

• manage complaints that arise from APRA and ASIC regulated lenders. 

• define and discharge its ‘fairness approach’ in relation to complaints raised under the updated 

APRA and non-ADI standards such that it has a reasonable relationship with the broader legal and 

regulatory framework; which it is arguably intended to operate as part of. 

• deal with complaints that arise under the current Responsible Lending Obligations (RLO) and 

future standards. 

• manage the requirement, as outlined in clause 1.62 of the Explanatory Memorandum, that there 

needs to be a written plan of how a non-ADI lender will comply with the standards so that AFCA 

will be able to consider the written systems, processes and policies when considering a complaint. 

 

AFIA members appreciate the value that AFCA brings to their customers through the independent 

avenue it provides for customers to seek redress (after internal resolution processes have been 

exhausted). Our members have shared concerns directly with AFCA in relation to: 

• the cost and process of AFCA membership and also the increase in the cost of hearing complaints 

as they move through the system. 

• the lack of a right of appeal from AFCA decisions (unlike predecessor regimes, such as the 

Financial Ombudsman Service and the Credit and Investment Ombudsman). We note the review 

of AFCA’s terms of reference was meant to occur in May 2020, but this review was delayed 

because of the COVID-19 crisis with Treasury likely to commence this review in Q1 2021. AFIA 

looks forward to working with Treasury on ensuring AFCA operates with the confidence of the 

Government, industry and consumers. 
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• AFCA’s capability, experience and expertise in appropriately and consistently applying the law, 

fairness and industry codes in its complaint handling practices. Particularly, applying the Australian 

Banking Association (ABA)’s Banking Code of Practice to financial institutions that are not part of 

the ABA, which had no involvement in its development and whose businesses are not akin to that 

of large, ADIs.  

 

We recommend that as part of the changes to NCCP, AFCA rules are amended such that they align 

with how superannuation complaints are managed and exclude review of the non-ADI’s ‘system, 

policies and processes’ and the lending assessment from general decision-making principles (fairness 

in all the circumstances and good industry practice).  

 

Specifically, AFCA: 

• rule A14.2 will not apply to any complaint or systemic issue in so far as such complaint or systemic 

issue relates to the non-ADI’s ‘system, policies and processes’ and the lending assessment under 

the non-ADI credit standards.  The legislative framework would succeed AFCA’s jurisdiction in 

relation to the systemic and assessment aspects of the lending process. 

• would determine a complaint or systemic issue on the pure consumer protection law aspects of 

the case, having regard only to: (a) legal principles; and (b) applicable industry codes or guidance. 

 

Whilst we understand that Treasury’s preference was not for another guide to be issued so we avoid 

potentially repeating the current situation with RG 209, failure to address these recommendations will 

likely see lenders becoming more risk averse and limit the proposed uplift in lending activity and 

consumer confidence that the Government is seeking with these legislative changes. 

 

2. Recommendations related to the National Consumer Credit Protection (Non-ADI Credit 

Standards) Determination 2020 and associated Explanatory Memorandum 

 

We note that this document outlines the appropriate aspects of the APRA (ADI) lending standards 

(including APS 220) that will apply to non-ADIs.  

 

Attachment B provides more detail but in summary, we recommend the following changes to 

legislation or the Explanatory Memorandum of the Non-ADI credit standard should: 

• Be sufficiently flexible to cater for different participants in the industry and their customers, such 

as finance or mortgage brokers and/or point of sale car dealers and retailers who are not finance 

or mortgage brokers. 

• Not interfere with or change existing licensing, supervisory oversight, or other obligations for all 

participants. 

• Not inadvertently result in additional regulatory burden or compliance costs. 

• Confirm that ASIC’s RG209 will no longer apply after the commencement of this legislation. 

• Outline how AFCA should deal with complaints under the new regime and how transition from the 

old to the new regime in respect of complaints will operate. 

• Replace the current ‘minor or incidental’ purpose test in section 6 with ‘if more than 20% is for 

business purpose, the non-ADI credit contract is not covered by the legislation’. 

• Clarify that in sections 7, 8 and 9 the entire assessment process (not just the expense inquiry 

obligation) should be governed by the principle that ‘a lender is able to rely on information 

provided by the consumer, unless there are reasonable grounds to believe it is unreliable’, is made 

more explicit. This will ensure proportionality and scalability applies across all aspects of the 

assessment process and embed a key principle that the Government has espoused in the new 

legislative framework.   

 

Not only would this be inconsistent with the Government’s announcement, but it would also be 

counterproductive and undermine other efforts to ensure policy and regulatory settings are 

appropriate, including the Government’s de-regulation agenda.  
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Clause  AFIA commentary and recommendation 

Part 1   

2 1 As previously raised, we recommend at least a 3m transitional period, which would also 

address the issues of ‘in flight’ applications.  

 

Alternatively: 

• delay to the proposed consequence management would balance the facts that 

lenders are doing the right thing but need time to make system and process 

changes with limited resources within compressed timeframes and / or 

• move the commencement of the BID5 from 1 January 2021 to ideally the 

commencement of DDO in October 2021 or at least to 1 March 2021 to avoid 

unnecessary complications and practical difficulties and not create a  differentiated 

consumer experience (i.e. mortgage brokers compared to all other brokers). 

4  We note that the proposed definition is contrary to the definition used in many other 

statute and the thresholds adopted by the Banking Code of Practice.  

 

We recommend that a consistent definition is adopted to reduce confusion by SME 

business and lenders and avoid potential lengthy system changes at a time of the year 

when currently most IT systems are in their annual ‘lockdown’ for any amendments. 

Part 2   

5  We note that this document outlines the appropriate aspects of the APRA (ADI) lending 

standards (including APS 220) that will apply to non-ADIs.  

 

Given there is no commentary on: 

• outsourcing 

• the roles of Board and Senior Management 

• the treatment of higher risk customers 

• higher risk credit activities, and  

• governance frameworks etc.  

they are out of scope. 

 

We note that products that are not ‘credit’ for the purposes of Credit Code and hence 

not credit regulated under the NCCP Act and / or other products (that have exemptions 

from the NCCP Act through ASIC Relief Orders) are not in scope and their lenders do 

not have to comply with this legislation. 

6 2 We note new language is now being used to define credit for small business purpose 

and we seem to have moved away from RG209.31 which states that the current 

predominant business test is that if ‘more than half’ and are now focusing on a purpose 

which is ‘not minor or incidental’. 

 

We believe this will create confusion amongst customers and lenders so, in order to 

ensure an approach consistent with the Treasurer’s comments of 25 September 2020, 

we recommend the proposed legislations contains a business purpose test that applies 

the test so that applies the test so that ‘if more than 20% is for business purpose, the 

non-ADI credit contract is not covered by the legislation’. 

 

This definition should apply to ADI and non-ADI SME lending.  

 

We also recommend Regulation 28RB: 

• currently in force until 28 February 2021 to assist during the period of coronavirus, 

should be amended and aligned and made permanent. 

• should be clarified in relation to the application of this provision for consumers 

who operate small businesses.  Under the current drafting, neither the responsible 

lending provisions nor the non-ADI credit standards apply to them.  Yet they are 

not excluded from the NCCPA, so they still considered to be regulated loans but 

 

5 https://download.asic.gov.au/media/5641325/rg273-published-24-june-2020.pdf 



 

8 | P a g e  

without any credit assessment standards.  By contrast, the same cohort would be 

subject to the APRA standards if the lender is an ADI, because the APRA standards 

do not separately refer to the ‘consumers who operate small businesses. 

7 1 (b) Please confirm that under this clause, lenders would not be expected to have different 

origination assessment processes based on $ alone – for example, there would not be a 

different process say for a $100,000 motor loan vs a $10,000 motor loan. In reality, a 

credit assessment is based on a combination of nature, type and size - $ alone do not 

outweigh other elements. 

 2 (c) We recommend: 

• cashflow in this regard is defined as the consumer’s gross income and non-income 

before expenses so as to maximise consumers ‘in scope’ (such as retirees or single 

income households)  

• a customer’s risk profile and tools are defined 

• adequate information is defined. 

 

Please confirm that income verification: 

• is governed by the overarching legislative principle that the lender is able to rely on 

the information provided by borrower (unless there are reasonable grounds to 

suspect it is unreliable) 

• specifically permits scalability to the level of information gathered according to the 

proportionality principle (the nature, type and size of the credit); and 

• specifically permits the use of various information sources, in a technology neutral 

way, including but not limited to, credit bureau scores6,  other external data 

sources (such as bank statement transaction information or when forthcoming, 

data gathered through the Open Banking regime) and / or other documents such 

as such as payslips, tax returns, superannuation guarantee contribution etc. 

 2 (d) Please confirm that indebtedness verification: 

• is governed by the overarching legislative principle that the lender is able to rely on 

the information provided by borrower (unless there are reasonable grounds to 

suspect it is unreliable). 

• specifically permits scalability to the level of information gathered according to the 

proportionality principle (the nature, type and size of the credit); and 

• could be based on asking the consumer for information and/or a review of other 

data sources, including but not limited to, credit bureau data (including data 

gathered through Comprehensive Credit Reporting) and / or, as and when 

forthcoming, data gathered through the Open Banking regime. 

 2 (e) We recommend that this clause only apply to mortgage lending.  

 

To slow origination processes down because lenders have to verify whether a facility is 

interest only or P&I and then overlay a buffer seems overly complicated – especially if 

the term of the product being offered is materially shorter than the mortgage. 

 

As previously discussed, many non-mortgage products are fixed rate in nature so buffer 

sensitivity analysis will unnecessarily complicate processes. 

 2 (f) We recommend the word ‘necessary’ before ‘expenses’ would pick up the recent 

learnings from the recent Wagyu and Shiraz case. In particular, the concept that a 

borrower may forgo certain expenses to a ‘conceptual minimum’ in order to meet their 

financial obligations under a credit contract.  

 

In addition, the expense obligation should be clarified that it is permissible to use the 

higher of the declared General Living Expenses and a benchmark reasonably considered 

appropriate by the lender (potentially a benchmark like the Household Expenditure 

Measure (HEM) or a lower amount that the borrower has stated that they could limit 

their expenditure to.  

 

 

6 The Explanatory Memorandum to the NCCP Act at paragraph 3.146 states that external bureau check would be a reasonable 

step to verify a consumer’s financial situation. 
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‘Reasonably foreseeable necessary expenses’ should be scalable based on the product, 

not require an in-depth conversation, and lenders should be able to rely on the 

customer’s disclosures, unless there are reasonable grounds to believe it is unreliable 

 2 (g) We question the need for this clause.  We recommend that it is removed with the 

structure of a contract created by its terms and conditions. DDO obligations will provide 

the oversight framework for management of terms and conditions. 

8 2 The entirety of the assessment process (not just expense inquiry obligation), should be 

clarified that it is governed by the principle that ‘a lender is able to rely on information 

provided by the consumer, unless there are reasonable grounds to believe it is 

unreliable, is made more explicit.’  

 

This will ensure proportionality and scalability applies across all aspects of the 

assessment process and embed a key principle that the Government has espoused in 

the new legislative framework.   

 2 (b) We recommend the comma should be after ‘verify’, to ensure that it is clear that they 

are two separate and distinct obligations. 

 2 (c) We recommend the comma should be after ‘verify’, to ensure that it is clear that they 

are two separate and distinct obligations. 

 2 (d) We recommend that this clause can be deleted as the notion of borrower responsibility 

is now captured above. 

 2 (e) Please see comments under clause 7 2f. 

 2 (f) The requirement to take reasonable steps to verify information from third parties is 

revisited.  

 

At a ‘principle level’, the continued use of third parties should not increase the level of 

verification above what is currently undertaken.  

 

As currently drafted, it seems impractical to verify credit bureau data or data gathered 

through the Open Banking regime or information provided  on a bank statement or by 

say a HEM provider.  

 

It is also unclear how this clause would apply in motor and consumer finance with Point 

of Sale exempt dealers / retailers or to ACR and mortgage brokers – all these channels 

operate in different ways and in some instances, mortgage brokers can also be ACRs.  

 

Please see comments below under section 158LD. 

9 1 ‘Without substantial hardship’ is a key definitional term that lenders, consumers, 

advocates, regulators, AFCA etc. will rely on. As a result, we recommend it is formally 

defined ‘as when a consumer will be unable to comply with the consumer’s financial 

obligations under the contract if a circumstance referred to in a subsection of this 

section would exist if the credit contract is entered or the credit limit is increased’.  

 

Sections 7 and 8 should then cross reference the definition. 

 2 (a) We recommend that this requirement does not apply if: 

• the customer indicates sale is part of a defined asset sale strategy and / or  

• defined retirement plan 

 3 We note that younger consumers e.g. millennials quite often  move back to a parent’s 

PPOR to enable them to pay down debt and / or buy a house.  As above, we 

recommend that this clause be amended to accommodate a more flexible range of 

responses on the behalf of consumers. 

 4 In order to make the obligation clearer for the consumer, we recommend it is reworded 

to ‘For the purposes of a credit contract, the consumer’s financial obligations in 

paragraphs (2) and (3) are that the consumer must repay an amount equal to the credit 

limit of the contract within 3 years’.  

In order to ensure competitive neutrality, we recommend that: 

• this clause applies equally to ADIs and non-ADIs and 

• the amending drafts of the ADI lending standards be introduced at the same time 

as the Bill. 
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10  Can clarity be provided as to the purpose of this section – is it seeking lenders to have 

clear delegations for exceptions. In addition, under a target market definition, a % of 

customers may be permitted as being outside of this amount. How does this section 

then intersect with DDO. 

 

We recommend that this clause is removed, or it is amended to indicate approval must 

be consistent with the assessment made under section 8 and 9. 

11  We recommend this is amended to align with the consequence management 

framework outlined in sections 133EB and other clauses in the Economic Recovery Bill 

2000 and the principle of being able to rely on customer information unless there are 

reasonable grounds to believe it is unreliable.   

 

Further, we believe that scalability and proportionality are such important concepts in 

the new legislative framework that they need to be embedded as overarching 

governing principles applicable to the key parts of section 7, 8 and 9. 

12  Please confirm this assessment is equivalent to the current unsuitability assessment. If 

this is the case, further detail on what will be required in the assessment or a standard 

template would be welcome. 

13 (1) Feedback from members is that in a more digital era, customers rarely seek copies of 

documents of their own volition – feedback is that the request it is driven by some debt 

consolidation / debt repair firms or firms offering their services (for fees) to customers 

to prevent legitimate enforcement activity by complaining to AFCA.  

 

As a result, we suggest the continued need for this obligation be reviewed or it be 

amended such that non-genuine customer cases are excluded and that there be a safe 

harbour for vexatious requests. It would also be useful to provide a standard form 

template to ensure consistency between lenders. 

 

3. Recommendations related to National Consumer Credit Protection Amendment 

(Supporting Economic Recovery) Bill 2020 and associated Explanatory Memorandum 

 

Clause  AFIA commentary and recommendation 

61 After 

subsection 

133 DB(1) 

Protecting consumers from the practices of debt management firms by requiring 

those firms to hold an Australian Credit License when they are paid to represent 

consumers in disputes with financial institutions does not appear to be covered by 

the legislative package. We recommend this be addressed drawing in this activity as a 

‘credit activity’ under the NCCP Act. 

E133EB,   As highlighted above, we welcome the approach towards proportionate and scalable 

regulation. 

 

We recommend that in order to meet the Government’s policy objective and not 

create an overly cautious approach amongst non-ADIs (who may fear that if their 

‘systems, policies and processes’ do not meet the requirements in a minor way will 

lead to a $1.1m fine) a more scalable legislative outcome would be to align the 

legislative ‘trigger’ to where breaches result in actual substantial hardship. 

E133EC  Please see comments above re a more balanced legislative outcome would be to tie 

the legislative ‘trigger’ for such breaches to actual or material substantial hardship.   

 

In addition, as part of the upcoming implementation of Design and Distribution 

Obligations, it will be important to ensure consistency and avoid conflicting 

‘doubling-up’ guidance.  

 

ASIC’s regulatory guide should also not end up re-creating the same problems the 

industry has had with the regulatory oversight of the current RLO. This outcome 

would undermine the Government’s stated policy objectives with these changes to 

the credit laws.  

 

Finally, a definition on ‘repeatedly fail to comply’ and clarity as to whether this is 

systemic and how will AFCA react, is welcome. 
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E133ED (1) Feedback from members is that in a more digital era, customers rarely seek copies of 

documents of their own volition – feedback is that it is driven by some debt 

consolidation / debt repair firms or firms offering their services (for fees) to 

customers to prevent legitimate enforcement activity by complaining to AFCA.  

 

We recommend the continued need for this obligation be reviewed or it be amended 

such that non-genuine customer cases are excluded. 

E133ED (4) Consistent with the above, we recommend that strict liability penalties be adjusted to 

reflect the nature and size of the product being provided – for example, a 50 unit 

penalty should be based on actual substantial hardship – not a one size fits all 

approach. 

158LD (b) (i) We recommend that clarification is provided on how the BID will work for non-

mortgage sectors and products – for example how, 

• in the auto consumer, and other asset (e.g. boats, motorcycle) loan space, this 

will intersect with the flex commission instrument (ASIC Credit (Flexible Credit 

Cost Arrangements) Instrument 2017/780) where interest rates can be reduced 

by up to 200 bps. This Bill and the flex commission legislation have the potential 

to materially impact broker business models. 

• a credit representative could discharge its BID where a licensee has a third-party 

credit representative assisting it say in its credit limit increase process. 

• Point of Sale (POS) retailers (who are not in scope of this legislation because they 

are not credit representatives under section 158LD and not mortgage brokers 

under section 158L) interact with those in scope - if POS exempt dealers are 

defined as third parties, we recommend a more streamlined approach for inquiry 

and verification be adopted. 

• mortgage brokers and consumer finance brokers, who can also be small business 

/ commercial asset finance brokers (who are out of scope), interact the proposed 

changes. 

• this obligation will work in where there are instances within financial services and 

credit group companies where credit assistance is engaged in by subsidiaries or 

related bodies corporate. 

• conflicted remuneration (which applies to Mortgage Brokers, Mortgage 

Aggregators and Mortgage Lenders from 1 January 2021) applies to the non-

mortgage section, including downstream parties such as Aggregators. 

• BID will operate in the auto loan space. Non-licensed motor dealers do not act 

for the consumer to find the product that best suits their needs.  As a result, this 

group should be excluded from the next drafting of s158LD(b), particularly where 

their primary business relates to selling motor vehicles and is not the provision 

of credit assistance.  In addition, where dealers have relationships with more than 

one licensed credit provider, then s158(b)(ii) should be clarified as to whether the 

term ‘majority’ relates to the majority of all credit contracts or the majority of 

credit contracts relating to each individual financier. 

• a credit representatives (individual or company), who is sub-authorised by 

licensees to exercise the obligations or carry out the rights of a credit provider, is 

captured by the new framework. 

 

As outlined above, as many non-ADIs do not have proprietary distribution channels 

and rely extensively on third party partners, clarity on this issue is important to the 

proper functioning of the proposed legislative framework. AFIA is willing to facilitate 

a workshop with Treasury if it would assist their further understanding. 

 

Overarching this comment is that continued use of third parties does not increase the 

level of verification above what is currently undertaken. 
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Schedule 

19 

Part 2 2 Consistent with credit card reform back in 2018, we recommend that clarification is 

provided about how ‘in flight’ applications will be treated.   

 

This should consider the range and nature of products in scope 

 

A smooth transition is important as customers may shortly be providing applications 

which remain valid for up to 90 days which is beyond the commencement date of the 

new legislation. 

 

4. Recommendations related to the National Consumer Credit Protection Amendment (A New 

Regulatory Framework for the Provision of Consumer Credit) Regulations 2020 and 

associated Explanatory Memorandum 

 

 

Clause  AFIA commentary and recommendation 

7 Sub 

regulation 

28RB(7) 

This definition should apply to ADI and non-ADI SME lending. As a result, Regulation 

28RB, currently in force until 28 February 2021 to assist during the period of 

coronavirus, should be amended and aligned and made permanent. 

 

In addition, this should be clarified in relation to the application of this provision for 

consumers who operate small businesses.   

 

Under the current drafting, neither the responsible lending provisions nor the non-

ADI credit standards apply to them.   

 

Yet they are not excluded from the NCCPA, so they still considered to be regulated 

loans but without any credit assessment standards.   

 

By contrast, the same cohort would be subject to the APRA standards if the lender is 

an ADI, because the APRA standards do not separately refer to the ‘consumers who 

operate small businesses. 

Part 2  We note that products that are not ‘credit’ for the purposes of Credit Code and hence 

not credit regulated under the NCCP Act and / or other products (that have 

exemptions from the NCCP Act through ASIC Relief Orders) are not in scope and 

their lenders do not have to comply with this legislation. 

E133EC  Please see comments above. A more balanced legislative outcome would be to tie 

the legislative ‘trigger’ for such breaches to actual or material substantial hardship.   

Proposed wording change in part addresses this. 

 

In addition, as part of the upcoming implementation of Design and Distribution 

Obligations, it will be important to ensure consistency and avoid conflicting 

‘doubling-up’ guidance.  

 

ASIC’s regulatory guide should also not end up re-creating the same problems the 

industry has had with the regulatory oversight of the current RLO. This outcome 

would undermine the Government’s stated policy objectives with these changes to 

the credit laws.  

E133ED (1) Feedback from members is that in a more digital era, customers rarely seek copies of 

documents of their own volition – feedback is that it is driven by some debt 

consolidation / debt repair firms or firms offering their services (for fees) to 

customers to prevent legitimate enforcement activity by complaining to AFCA.  

We recommend the continued need for this obligation be reviewed or it be amended 

such that non-genuine customer cases are excluded. 

E133ED (4) Consistent with the above, we recommend that strict liability penalties be adjusted to 

reflect the nature and size of the product being provided – for example, a 50 unit 

penalty should be based on actual or material substantial hardship – not a one size 

fits all approach. 
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158LD (b) (i) We recommend that clarification is provided on how the BID will work for non-

mortgage sectors and products – for example how, 

• in the consumer, auto and other asset (e.g. boats, motor cycle) loan space, this 

will intersect with the flex commission instrument (ASIC Credit (Flexible Credit 

Cost Arrangements) Instrument 2017/780) where interest rates can be reduced 

by up to 200 bps. This Bill and the flex commission legislation have the potential 

to materially impact broker business models. 

• a credit representative could discharge its BID where a licensee has a third-party 

credit representative assisting it say in its credit limit increase process. 

• POS retailers (who are not in scope of this legislation because they are not credit 

representatives under section 158LD and not mortgage brokers under section 

158L) interact with those in scope - if POS exempt dealers are defined as third 

parties, we recommend a more streamlined approach for inquiry and verification 

be adopted. 

• mortgage brokers and consumer finance brokers, who can also be small business 

/ commercial asset finance brokers (who are out of scope), interact the proposed 

changes. 

• this obligation will work in where there are instances within financial services and 

credit group companies where credit assistance is engaged in by subsidiaries or 

related bodies corporate. 

• conflicted remuneration (which applies to Mortgage Brokers, Mortgage 

Aggregators and Mortgage Lenders from 1 January 2021) applies to the non-

mortgage section, including downstream parties such as Aggregators. 

• BID will operate in the auto loan space. Non-licensed motor dealers do not act 

for the consumer to find the product that best suits their needs.  As a result, this 

group should be excluded from the next drafting of s158LD(b), particularly where 

their primary business relates to selling motor vehicles and is not the provision 

of credit assistance.  In addition, where dealers have relationships with more than 

one licensed credit provider, then s158(b)(ii) should be clarified as to whether the 

term ‘majority’ relates to the majority of all credit contracts or the majority of 

credit contracts relating to each individual financier. 

• a credit representatives (individual or company), who is sub-authorised by 

licensees to exercise the obligations or carry out the rights of a credit provider, is 

captured by the new framework. 

 

As outlined above, as many non-ADIs do not have proprietary distribution channels 

and rely extensively on third party partners, clarity on this issue is important to the 

proper functioning of the proposed legislative framework. AFIA is willing to facilitate 

a workshop with Treasury if it would assist their further understanding. 

Overarching this comment is that continued use of third parties does not increase the 

level of verification above what is currently undertaken. 

Schedule 

19 

Part 2 2 Consistent with credit card reform back in 2018, we recommend that clarification is 

provided about how ‘in flight’ applications will be treated.  This should consider the 

range and nature of products in scope 

A smooth transition is important as customers may shortly be providing applications 

which remain valid for up to 90 days which is beyond the commencement date of the 

new legislation. 

 


