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12 June 2020 

 

Committee Secretary 

Parliamentary Joint Committee on Corporations and Financial Services 

PO Box 6100 

Parliament House 

Canberra ACT 2600 

 

18 June 2020 

 

Dear Committee Secretary  

 

LITIGATION FUNDING AND THE REGULATION OF THE CLASS ACTION INDUSTRY 

 

The Australian Finance Industry Association (AFIA) appreciates the opportunity to respond to the 

Inquiry into Litigation funding and the regulation of the class action industry (the Inquiry).  

 

AFIA represents over 100 providers of consumer, commercial and wholesale finance in Australia 

including retail banks, finance companies and fintechs, which provide innovative consumer products 

and specialised finance to meet small to medium enterprises (SMEs) working capital, cashflow and 

investment needs. For more information about AFIA, please see Attachment A.  

 

AFIA’s role as an industry body is to drive industry leadership and represent members’ views, facilitate 

self-regulation through industry codes, and to work with the Federal Government, financial regulators, 

and other stakeholders to promote a supportive environment for the financial services industry.  

 

Our guiding principles seek to build the settings to: 

• Promote simple, convenient, innovative, and affordable credit to finance Australia’s future, 

including maximising access to credit for customers able and willing to service their commitments 

and minimising the likelihood or incidence of customers entering unsuitable credit contracts; 

• Foster competition and innovation in Australia’s financial services industry, which enables our 

members to grow, expand and thrive as key participants in lending and other markets; and  

• Generate greater financial and economic participation by consumers and small businesses in 

Australia’s financial system and economy and improve social participation to create financial 

wellbeing. 

 

To do so, we focus on the key drivers that provide positive customer outcomes, foster competition, 

and innovation within industry, and facilitate financial, economic and social engagement by both 

customers and industry. 
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We note that while members have contributed to our submission, the position being put by AFIA may 

not reflect a particular member’s organisationally-specific position on all of the issues. These will get 

captured through a submission from that organisation.   

 

OUR SUBMISSION  

 

The Terms of Reference of the Inquiry are broad and include looking at matters such as fees and costs 

earned by litigation funders, fee arrangements and common fund orders as well as regulation of the 

class action industry1.  Our submission specifically addresses only those matters that relate to the 

financial services industry, specifically the regulation and oversight of the litigation funding industry 

and the current and future impact of class actions on the Australian financial services industry.   

 

In our view, all Australians should have access to justice irrespective of background, cost or financial 

standing.     

 

It is therefore important that consideration is given to the benefits and economic impacts of the class 

action regime and ensure that a balance is struck between access to justice and ensuring that actions 

are commenced for reasons of justice, and not to profit or expose industries and in our case, the 

financial services industry to speculative actions. 

 

If this balance does not occur, then an unintended consequence could be more conservatism from 

Boards leading to a potential reduction in appetite and access to credit as well as negatively 

impacting competition and innovation. 

 

Key Recommendations 

 

AFIA recommends: 

1. Regulation of the litigation funding industry should be balanced and fit for purpose and include 

some of the recommendations from the Australian class action industry (ALRC Inquiry) around 

court oversight; and 

2. In reviewing class actions arising out of the period of time caused by COVID-19 economic 

disruption, as an interim measure, aimed at ensuring opportunistic class actions do not undermine 

confidence and the Government’s proposed business-led economic recovery, we recommend 

that: 

• ASIC should be the only counterparty able to bring such actions in relation to disclosures in 

the context of the pandemic; and 

• implement broader safe harbour provisions of a ‘good faith’ test against any action brought 

during this period of economic disruption. 

 

Our detailed responses are at Attachment B. 

 

  

 

1https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Corporations_and_Financial_Services/Litigationfunding/Ter

ms_of_Reference 



 

CLOSING COMMENTS   

 

We hope you find our submission helpful and useful. 

 

Should you wish to discuss our feedback further, or require additional information, please contact 

Naveen Ahluwalia, Director, Policy & Regulatory Affairs at naveen@afia.asn.au or 02 9231 5877.  

 

Kind regards  

 

 

Karl Turner 

Chief Operating Officer

mailto:naveen@afia.asn.au
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ATTACHMENT A: AFIA BACKGROUND 

 

The Australian Finance Industry Association (AFIA) is the voice of a diverse Australian finance industry.  

 

AFIA represents over 100 providers of consumer, commercial and wholesale finance in Australia, which 

includes: 

• Major, regional and mutual/community owned banks 

• Providers of consumer finance, including home loans, personal loans, consumer leases, credit 

cards, buy now pay later services, and debt purchasers 

• Providers of land finance, including residential and commercial mortgages and bridging finance 

• equipment financers, including commercial equipment financing ranging from agri-equipment to 

small ticket equipment financing 

• Motor vehicle financiers, including consumer motor finance, novated motor finance, small 

business motor finance and heavy vehicle finance 

• Fleet leasing and car rental providers, and 

• Providers of commercial finance, including secured and unsecured loans and working capital 

finance to businesses, including small businesses. 

 

AFIA’s members range from ASX-listed public companies through to small businesses providing 

finance, which operate via a range of distribution channels, including through ‘bricks and mortar’ 

premises (physical branches and other outlets), via intermediaries (including finance brokers, 

dealerships, retail suppliers), and through online access or platforms (traditional financial institutions 

and fintechs).  

 

AFIA’s members collectively operate across all states and territories in Australia and provide finance to 

customers of all demographics from high to low-income earners and to commercial entities ranging 

from sole traders, partnerships and across the corporate sector in Australia.  

 

AFIA’s members provide a broad range of products and services across consumer and commercial 

finance, a snapshot of these include:  

• Consumer: home loans, personal unsecured loans, revolving products (including credit cards and 

interest free products coupled with lines of credit), personal secured loans (secured by land or 

personal property); consumer leases of household assets (including household goods, electrical/IT 

devices or cars) and buy-now, pay later services.  

• Commercial: land, asset or equipment finance (finance/operating lease, secured loan or hire-

purchase agreement or novated leases); business finance and working capital solutions (secured 

loans, online unsecured loans; debtor and invoice finance; insurance premium funding; trade 

finance; overdrafts; commercial credit cards), together with more sophisticated and complex 

finance solutions.  

 

For further information about AFIA, please see here.  

https://www.afia.asn.au/
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ANNEXURE B – OUR SUBMISSION 

 

We note that the Australian Law Reform Commission has undertaken a significant amount of work in 

relation to the ALRC Inquiry, culminating in the 2018 report (ALRC Report 134). 

 

Recommendation 1 – Regulation should be balanced and fit for purpose and include court 

oversight 

 

We commend the Federal Government on its announcement that it will introduce greater regulatory 

oversight on the litigation funding industry through the requirement for funders to hold an Australian 

Financial Services License (AFSL) and comply with the managed investment scheme regime.2   This will 

mean that the litigation funding industry will now be subject to the regulatory oversight of the Australian 

Securities and Investments Commission (ASIC).   

 

Litigation funding is: 

1. a financing mechanism where funders provide loans or fund the upfront costs of an action which 

is then recouped if the action is successful and costs are awarded in favour of the funder’s client; 

and 

2. an enabling mechanism for class actions to be commenced in cases where there is a lack of 

appetite or alternative funding to bring those actions. 

 

In our view, the introduction of the AFSL/managed investment scheme regime is a good first step in 

ensuring that the litigation funding industry is appropriately regulated and addresses the High Court’s 

determination that a litigation funding agreement is a financial product3.    

 

The AFSL/managed investment scheme requirement addresses point 1 above i.e. the role of funders as 

financiers as it will require funders to: 

• Do all things necessary to ensure that they provide litigation funding services efficiently, honestly 

and fairly. 

• Communicate with litigant parties clearly, honestly, accurately and ensure that funding 

agreements are drafted using plain language. 

• Maintain sufficient capital to fund litigation proceedings and meet adverse costs orders. 

• Be managed by people with the appropriate character and skills. 

• Manage conflicts of interest and duty and to also clearly identify any actual or potential conflicts, 

ensuring there is a process to identify those conflicts and to provide annual attestations to ASIC 

on the existence of those procedures as well as reports on any conflicts identified and how they 

were managed. 

• Implement internal dispute resolution mechanisms as well as become members of the Australian 

Financial Complaints Authority – this membership will provide avenues for litigant parties to make 

and seek resolution of complaints including on disclosure and fees. 

 

 

2 https://ministers.treasury.gov.au/ministers/josh-frydenberg-2018/media-releases/litigation-funders-be-regulated-under-

corporations 
3 International Litigation Partners Pte Ltd v Chameleon Mining NL (Receivers and Managers Appointed) (2012) 246 CLR 455. 



 

6 | P a g e  

 

 

We believe, however, that regulation of litigation funders should go further than an AFSL license and 

should include court oversight, as recommended by ALRC Report 134 in recommendations 11, 12, 13 

and 14.4   

 

While implementing an AFSL regime will see appropriate conduct requirements being placed on 

litigation funders who provide  funding services, it does not address point 2 above i.e. the issue around 

litigation funding as an enabling mechanism for class actions.  If this is not addressed, it risks: 

• Burdening the court system with potentially unmeritorious claims;  

• Unduly influencing in a negative way, the risk appetites of organisations concerned with exposure 

to litigation; and 

• Financial exposure of representative plaintiffs in the event of an adverse costs order that is unable 

to be met by the litigation funder (due to inadequate capital provisioning). 

 

Court oversight would help mitigate these risks so we therefore recommend that the Federal Court of 

Australia Act 1976 (Cth) (the Act) be amended to: 

• Prohibit a solicitor acting for a representative plaintiff(s) from seeking to recover any unpaid legal 

fees from the representative plaintiff(s); 

• Include a statutory presumption that third-party litigation funders who fund representative 

proceedings will provide security for costs in any such proceedings in a form that is enforceable in 

Australia; 

• Expressly empower the Court to award costs against third-party litigation funders and insurers 

who fail to comply with the overarching purposes of the Act; and 

• Empower the Court to review and make amendments to litigation funding agreements prior to 

the commencement of proceedings. 

  

Recommendation 2 – in reviewing class actions arising out of the period of time caused by 

COVID-19 economic disruption, as an interim measure, aimed at ensuring opportunistic class 

actions do not undermine confidence and the Government’s proposed business-led economic 

recovery, that ASIC should be the only counterparty able to bring certain actions during the 

pandemic period as well as institute broader safe harbour provisions  

 

We note the increase in class actions within the financial services industry over recent years, with an 

expectation, even before COVID-19, that class action filings would continue to increase throughout 

20205.   

 

Now, as we look to come out of the COVID-19 crisis, there is increased concern that there will be even 

more of an increase in class action risk in all sectors including tourism, travel, health and retail as well 

 

4 https://www.alrc.gov.au/wp-content/uploads/2019/08/alrc_report_134_webaccess_2.pdf 
5 https://www.allens.com.au/insights-news/insights/2020/03/class-action-risk-in-2020/ 
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as financial services.  This has the potential impact of significantly undermining confidence and 

hampering economic recovery.6 7 8  

 

It is therefore vital to make sure that a class-action system is suitably designed to reduce opportunistic 

class actions.  Even in a pre-COVID, but more increasingly in a post COVID environment, opportunistic 

class actions enabled by litigation funders can potentially hamper economic recovery through: 

• Increasing risk aversion and conservatism of organisational Boards to make tactical and strategic 

decisions to implement measures to assist customers through this period; 

• Increasing conservatism of organisations to be innovative, which will impact on competition and 

potentially access to products and services by individuals and small businesses; and  

• Likely increasing the costs of goods and services (including for example credit) as providers 

indirectly pass on the costs of class action settlements to their customers.   

 

AFIA strongly supported the March 2020 Statement from by the Council of Financial Regulators9 where 

APRA and ASIC: 

• Acknowledged the importance of the continued flow of credit to affected customers and industries 

in the current environment. 

• Encouraged banks and other lenders to work constructively with affected customers during any 

period of disruption. 

• Indicated that they would take account of the circumstances in which lenders, acting reasonably, 

were operating during the prevailing circumstances when administering their respective laws and 

regulations.  

• Indicated both agencies would deal with problems firms may encounter in complying with the law 

due to the impact of COVID-19 through a facilitative and constructive approach.  

• Outlined that each agency would, where warranted, provide relief or waivers from regulatory 

requirements, including, for example, requirements on listed companies associated with secondary 

capital raisings, annual general meetings and audits and ASIC working with financial institutions to 

further accelerate the payment of outstanding remediation to customers as soon as possible. 

 

The economic crisis arising from COVID-19 is not over and in some ways is only just beginning – the 

first few months has seen a significant impact on Australian consumers and businesses.  Many of 

AFIA’s members took quick and decisive action to support customers and provide relief including a 

range of measures such as providing payment moratoriums, increasing contactless payment limits and 

large scale mailouts of debit cards to customers who did not have them to ensure anyone self-

isolating would be able to safely and securely shop online.  

 

 

6 http://aicd.companydirectors.com.au/membership/company-director-magazine/2020-back-editions/june/class-action-risk-

and-covid-19 
7 https://www.allens.com.au/globalassets/pdfs/campaigns/class_action_risk_report_2020.pdf 
8 https://www.ashurst.com/en/news-and-insights/insights/class-action-risks-in-the-wake-of-covid-

19/?utm_source=bd&utm_medium=email 
9 https://www.cfr.gov.au/news/2020/mr-20-01.html 
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AFIA worked closed with Treasury, the Treasurer and Government on many of the economic 

packages10 that injected significant liquidity into the financial system, supported the flow of credit to 

businesses and households, helped underpin confidence in the market, and helped Australia maintain 

its AAA credit rating. 

 

As we look to move out of ‘hibernation,’ the crisis will continue to impact financial markets and our 

economy; for different customers, in different ways and at different times.  

 

We therefore recommend the Government consider, in reviewing class actions arising out of the 

period of time caused by COVID-19 economic disruption, as an interim measure: 

• Implementation of the Australian Institute of Company Directors11 recommendation that only 

ASIC can take action against listed disclosing entities or their directors or officers in relation to 

earnings guidance or forward-looking statements about company performance made in the 

context of the pandemic; and/or 

• broader safe harbour provisions of a ‘good faith’ test against any action brought during this 

period of economic disruption.     

 

Implementation of these recommendations will facilitate continued access to credit, competition and 

innovation and will help maximise our ability to come out of this recession in as short a timeframe as 

practically possible. 

 

 

10 Coronavirus SME Guarantee Scheme, Structured Finance Support Fund (SFSF) administered through the Australian Office of 

Financial Management (AOFM), the $90 billion term funding facility to banks administered by the Reserve Bank of Australia, and 

the JobKeeper Program. 
11 https://aicd.companydirectors.com.au/resources/covid-19/emergency-continuous-disclosure-relief-what-directors-need-to-

know 


