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12 February 2021 

 

Ms Claire McKay 

Treasury           

Langton Crescent 

PARKES   ACT   2600 

CreditReforms@treasury.gov.au  

 

Dear Ms McKay 

 

LICENSING DEBT MANAGEMENT FIRMS CONSULTATION 

 

The Australian Finance Industry Association (AFIA) appreciates the opportunity to respond to this 

Consultation.  

 

As context to this submission, AFIA is a leading advocate for the Australian financial services industry. We 

support1 our members to finance Australia’s future. We believe that our industry can best support Australia’s 

economy by promoting choice in and access to consumer and business finance, driving competition and 

innovation in financial services, and supporting greater financial, and therefore social, participation across our 

community.   

 

AFIA represents over 100 providers of consumer, commercial and wholesale finance across Australia. These 

banks, finance companies, and fleet and car rental providers, and fintechs provide traditional and more 

specialised finance to help businesses mobilise working capital, cashflow and investment. They are also at the 

forefront of financial innovation in consumer finance.  

 

OUR SUBMISSION  

The COVID-19 global pandemic made 2020 the most challenging year faced by Australia and the world for 

generations. Australia’s economy was one of the few that entered 2021 well placed for recovery.2 A key pillar 

of the Federal Government’s economic response to the impact of the global pandemic was initiatives to 

support the economy.3 Many of these have been successful. However, additional initiatives are required to 

protect the flow of credit to embed the recovery.    

 

1 Australian Finance Industry Association (afia.asn.au) 
2 Deloitte Access Economics Business Outlook 
3 Coronavirus SME Guarantee Scheme, the Reserve Bank Term Funding Facility and the Structured Finance Securitisation Fund initiatives.   
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One of these additional initiatives is the regulation of debt management firms. Debt management firms, 

which include credit repair agencies, are businesses that advise or assist consumers to dispute information 

contained in their credit report.  

We note that in 2016 ASIC released Report 465 (REP 465) which presented the findings of its research into 

these debt management firms.4 The findings outlined serious conduct issues within the debt management 

industry, including high pressure sales tactics and charging high fees for services that could be obtained for 

free elsewhere.  

 

AFIA members advise that debt management firms often use sustained pressure to remove default listings 

and credit inquiries by lodging multiple complaints against lenders, with the Australian Financial Complaints 

Authority (AFCA) and with the Office of the Australian Information Commissioner (OAIC). The removal of 

listings negatively impacts the integrity of the credit reporting system and consequently the flow of credit 

through the economy.  

 

AFIA members also advise that these firms use inappropriate marketing and sales practices to influence 

customers and create inappropriate expectations, which frustrates all parties legitimately attempting to 

resolve a complaint or dispute. These interventions negatively disrupts, and delays processes otherwise 

intended to help customers and often results is high fees for services that are otherwise free from lenders 

and others acting in the interests of customers, such as financial counsellors.  

 

AFIA welcomes the extension of the licensing regime within the National Consumer Credit Protection Act 

2009 (NCCP) to debt management firms. We believe that this is the first step in a potential series of activities 

that will help protect vulnerable consumers. As the impacts of the COVID-19 pandemic unfold, customers 

who are experiencing financial difficulty and/or vulnerable consumers are likely to increase in numbers. 

Therefore, fair, consistent and supportive treatment and access to appropriate information, guidance and 

support will be key in the recovery. 

  

RECOMMENDATIONS 

 

The Exposure Draft National Consumer Credit Protection Amendment (Debt Management Services) Regulations 

is an essential part of regulating the debt management industry. However, we believe there is a more work to 

be done to improve the conduct of debt management firms.  

 

Therefore, we recommend, in addition to the proposed licencing requirements, that there should be continued 

and increased protections for vulnerable consumers who use these debt repair firms through: 

1. Co-ordinated engagement between government, regulators and industry on assisting vulnerable 

consumers5 - AFIA is willing to lead a roundtable discussion on this issue. 

2. Instituting a ‘best interest duty’ similar to that applying to financial advisers, credit providers and 

mortgage brokers for the debt management industry. 

3. ASIC monitoring and supervising these firms, including seeking relevant data on industry practices. 

 

4 https://asic.gov.au/regulatory-resources/find-a-document/reports/rep-465-paying-to-get-out-of-debt-or-clear-your-record-the-

promise-of-debt-management-firms/  
5 AFIA proposes a roundtable with key bodies including the Australian Banking Association, the Customer Owned Banking Association, 

the Australian Retail Credit Association, the Australian Financial Complaints Ombudsman, the Australian Securities and Investments 

Commission and Treasury on a set of consistent initiatives to protect vulnerable consumes from debt management firms   

https://asic.gov.au/regulatory-resources/find-a-document/reports/rep-465-paying-to-get-out-of-debt-or-clear-your-record-the-promise-of-debt-management-firms/
https://asic.gov.au/regulatory-resources/find-a-document/reports/rep-465-paying-to-get-out-of-debt-or-clear-your-record-the-promise-of-debt-management-firms/
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4. Making changes within the Exposure Draft to ensure consistency and clarity.  

5. Conducting a post-implementation review within two years of the commencement date of the 

licensing regime to identify whether further regulatory action is required. 

 

Further details of our key recommendations are set out in Attachment B. 

 

CLOSING REMARKS   

A continued focus on improving efficiency, competition and innovation within the financial sector will support 

Australia’s economic recovery. If implemented, we believe our recommendations will: 

• promote access and choice to consumer and business finance.  

• drive competition and innovation in Australia’s financial services industry. 

• support economic and social participation across our community. 

 

Should you wish to discuss our submission or require additional information, please contact me or  

Naveen Ahluwalia, Director of Policy and Regulatory Affairs on naveen@afia.asn.au or 02 9231 5877.  

 

Yours sincerely 

 

Diane Tate 

Chief Executive Officer

mailto:naveen@afia.asn.au
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ATTACHMENT A: AFIA BACKGROUND 

 

The Australian Finance Industry Association (AFIA) is the voice of a diverse Australian finance industry.  

 

AFIA represents over 100 providers of consumer, commercial and wholesale finance in Australia, which 

includes: 

• Major, regional and mutual/community owned banks 

• Providers of consumer finance, including home loans, personal loans, consumer leases, credit 

cards, buy now pay later services, and debt purchasers 

• Providers of land finance, including residential and commercial mortgages and bridging 

finance 

• equipment financers, including commercial equipment financing ranging from agri-

equipment to small ticket equipment financing 

• Motor vehicle financiers, including consumer motor finance, novated motor finance, small 

business motor finance and heavy vehicle finance 

• Fleet leasing and car rental providers, and 

• Providers of commercial finance, including secured and unsecured loans and working capital 

finance to businesses, including small businesses. 

 

AFIA’s members range from ASX-listed public companies through to small businesses providing 

finance, which operate via a range of distribution channels, including through ‘bricks and mortar’ 

premises (physical branches and other outlets), via intermediaries (including finance brokers, 

dealerships, retail suppliers), and through online access or platforms (traditional financial institutions 

and fintechs).  

 

AFIA’s members collectively operate across all states and territories in Australia and provide finance to 

customers of all demographics from high to low-income earners and to commercial entities ranging 

from sole traders, partnerships and across the corporate sector in Australia.  

 

AFIA’s members provide a broad range of products and services across consumer and commercial 

finance, a snapshot of these include:  

• Consumer: home loans, personal unsecured loans, revolving products (including credit cards 

and interest free products coupled with lines of credit), personal secured loans (secured by 

land or personal property); consumer leases of household assets (including household goods, 

electrical/IT devices or cars) and buy-now, pay later services.  

• Commercial: land, asset or equipment finance (finance/operating lease, secured loan or hire-

purchase agreement or novated leases); business finance and working capital solutions 

(secured loans, online unsecured loans; debtor and invoice finance; insurance premium 

funding; trade finance; overdrafts; commercial credit cards), together with more sophisticated 

and complex finance solutions.  

 

For further information about AFIA, please see here.  

  

https://www.afia.asn.au/
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ATTACHMENT B – RECOMMENDATIONS 

 

In recent years, and prior to the COVID-19 pandemic, the Financial Services Royal Commission drew 

attention to the risks to and vulnerability of consumers from conduct by the financial services industry. 

The COVID-19 pandemic has made government, regulators and industry think more deeply about 

who a vulnerable consumer is and how individuals can become vulnerable. As noted by ASIC 

Commissioner Sean Hughes, the events of 2020 reminded us that any individual can experience 

vulnerability as a result of a combination of factors. This includes people who experience significant 

life events or temporary difficulties. Many become vulnerable as a consequence of the COVID-19 

pandemic.6 

 

AFIA has worked with its members both directly and indirectly through industry codes to develop 

policies and processes to assist vulnerable customers by: 

• developing a deeper understanding of financial vulnerability – for example, through the 

collection of hardship data across our membership. 

• including ASIC’s definition on a vulnerable customer in our Buy Now, Pay Later (BNPL) Code 

of Practice. 

• members supporting customers when providing financial products and services before, during 

and after the COVID-19 crisis. 

 

AFIA members have raised concerns about debt management firms with AFCA and ASIC and are 

appreciative of how they have responded. The activity of debt management firms has only increased 

through the COVID-19 pandemic and our members report that some debt management firms 

continue to misuse the complaints process with vexatious complaints to AFCA and the OAIC about the 

processes of their lender.  

 

It appears that one of the aims behind this activity is to delay, defer and prevent lenders undertaking 

contractual collections activity, with some debt management firms being remunerated for their 

services from payments that were due to be paid to the lender. 

 

While the licensing regime is a good first step towards uplifting conduct, we recommend: 

 

1. Coordinated engagement between government, regulators and industry on assisting 

vulnerable customers in dealing with debt management firms - AFIA is willing to lead a 

roundtable discussion on this issue. 

 

AFIA notes that there are several regulator and industry-led initiatives to assist vulnerable customers 

in dealing with debt management firms. These include initiatives by the Australian Banking 

Association (ABA),7 ASIC8, AFCA9 and the Australian Retail Credit Association (ARCA).10   

 

6 https://asic.gov.au/about-asic/news-centre/speeches/asic-s-expectations-for-protecting-vulnerable-customers/  
7 https://www.ausbanking.org.au/for-customers/debt-management-firms/  
8 https://asic.gov.au/about-asic/news-centre/find-a-media-release/2018-releases/18-163mr-asic-warns-consumers-about-

paying-high-fees-for-credit-repair-and-debt-advice-services/  
9 https://www.afca.org.au/make-a-complaint/accessibility-and-support/agent/authorised-agents-financial-difficulty  
10 https://www.creditsmart.org.au/  

https://asic.gov.au/about-asic/news-centre/speeches/asic-s-expectations-for-protecting-vulnerable-customers/
https://www.ausbanking.org.au/for-customers/debt-management-firms/
https://asic.gov.au/about-asic/news-centre/find-a-media-release/2018-releases/18-163mr-asic-warns-consumers-about-paying-high-fees-for-credit-repair-and-debt-advice-services/
https://asic.gov.au/about-asic/news-centre/find-a-media-release/2018-releases/18-163mr-asic-warns-consumers-about-paying-high-fees-for-credit-repair-and-debt-advice-services/
https://www.afca.org.au/make-a-complaint/accessibility-and-support/agent/authorised-agents-financial-difficulty
https://www.creditsmart.org.au/
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While these initiatives are positive and helpful, we believe that there is benefit in a co-ordinated 

approach between government, regulators, industry bodies and financial firms to explore initiatives to 

assist vulnerable customers, particularly during and post the COVID-19 pandemic.  

 

These initiatives could include: 

• supporting and funding financial literacy programs, financial counselling centres and digital 

literacy programs (including access to digital technology). 

• ensuring specific and clear education on the risk of using debt management firms is included 

in financial literacy programs. 

• using a consistent set of guidelines for lenders when dealing with vulnerable customers who 

are being represented by debt management firms. 

• including basic educational material for vulnerable customers on websites on all financial 

firms. 

 

2. Instituting a ‘best interest duty’ similar to that applying to financial advisers, credit 

providers and mortgage brokers for the debt management industry. 

 

A major concern in relation to the conduct of debt management firms is the negative impact their 

conduct has on vulnerable consumers - consumers who are exhibiting significant financial and 

emotional stress and who are more susceptible to assertions around easier access to finance or 

unrealistic expectations on debt recovery and realisation processes.   

 

We support the recommendation made by ARCA that customers of debt management firms would 

benefit from a best interests-like duty of a similar nature to that for financial advisors, mortgage 

brokers and credit providers. The best interests’ duty would require debt management firms to act in 

the best interests of the customer, including: 

• telling the customer, for example, that they are able to obtain similar services for free 

elsewhere (and how to obtain those services).  

• not misleading the customer on the likelihood and benefits (or otherwise) of a removal of a 

default or credit inquiry on the customer’s credit report.  

• not misleading the customer about their ability to get finance if they utilise the service of 

debt management firms. 

 

3. ASIC monitoring and supervising these firms, including seeking relevant data on 

industry practices. 

 

ASIC should provide clear guidance to the debt management industry on expectations in relation to 

advertising, training requirements and conduct standards, as it does all other entities that it regulates.   

 

ASIC should also consider extending its data collection practises to the debt management industry.  

As a minimum, for example, collecting information on: 

• the number of complaints lodged by debt management firms with lenders, ombudsmen and 

regulators.  

• the substance of those complaints. 
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• the ‘success rate’ or positive outcome (or otherwise) of those complaints for their customers. 

 

This data will be important for the post implementation review we recommend in the following 

section. 

 

4. Making changes within the Exposure Draft to ensure consistency and clarity. 

 

We make the following recommendations to improve the wording of the Exposure Draft: 

• given its significant and common use within the financial services and credit industry, include 

the words ‘credit repair’ in the definition of ‘debt management services’ in section 4A of the 

Exposure Draft. 

• the debt management assistance as defined in section 4B only applies if the consumer is a 

‘debtor’ under the contract. The definition should also be extended to ‘guarantors’. 

• the debt management assistance as defined in section 4B only refers to ‘credit contract’. Debt 

management firms often provide services in relation to credit inquiries (i.e. to do with credit 

applications). We therefore recommend that the definition be extended to both ‘credit 

contracts’ and ‘proposed credit contracts’ and/or ‘applications for credit’.  

• the current drafting of section 24(4)(4(A) is unclear as to whether lawyers who provide debt 

management services are or are not exempt from the requirement to be licensed.  We 

recommend that the wording be improved to ensure that lawyers are also required to be 

licensed if they provide debt management services. 

 

5. Conducting a post-implementation review of the debt management industry within two 

years of the commencement date of the licensing regime to identify whether further 

regulatory action is required. 

 

As we noted above, there were significant conduct issues with the debt management service industry 

which led to ASIC REP 465 and the report by the Standing Committees on Economics entitled Credit and 

Financial Services Targeted at Australians at Risk of Financial Hardship.11   

 

The licensing requirements will: 

• require debt management firms to be a member of the AFCA, and thus subject to AFCA’s 

systemic issue powers (i.e. to investigate the issue, require remediation and reporting to ASIC) 

• provide greater opportunity to ASIC to exercise its market surveillance powers and require 

licensees to make improvements. 

• failing the above, ASIC can investigate breaches and cancel licenses. 

 

We would hope to see a significant improvement in the conduct of the debt management industry as 

a consequence of the licensing framework.   

 

Therefore, we recommend conducting a post-implementation review of the debt management sector 

within two years of the commencement date of the licensing regime to identify if conduct has 

improved and whether further action is required. 

 

11 https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Economics/Creditfinancialservices/Report/c04  

https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Economics/Creditfinancialservices/Report/c04

