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7 February 2020 

 

 

Mr Chris Lyon 

Manager 

Redress and Accountability Unit  

Financial Services Reform Taskforce 

The Treasury  

Langton Crescent  

PARKES  ACT   2600  

By email:  cslr@treasury.gov.au 

 

 

Dear Mr Lyon,  

 

Establishing a Compensation Scheme of Last Resort  

 

The Australian Finance Industry Association (AFIA) welcomes the opportunity to provide a response to 

Treasury on the Discussion Paper for Implementing Royal Commission Recommendation 7.1 – 

Establishing a Compensation Scheme of Last Resort (CSLR).  

 

AFIA is committed to ensuring that all Australians have continued access to finance, while enhancements 

to consumer protections are made following the Royal Commission into Misconduct in the Banking, 

Superannuation and Financial Services Industry (Royal Commission). 

 

AFIA Background 

 

AFIA represents over 100 providers of consumer, commercial and wholesale finance in Australia from 

retail banks, finance companies, credit card issuers, and Fintechs, including buy now pay later providers 

(for more information about AFIA, please see Annexure A to this submission).    

 

AFIA’s role as an industry body is to drive industry leadership and represent members’ views, facilitate 

self-regulation through industry codes, and to work with the Federal Government, financial regulators 

and other stakeholders to promote a supportive environment for industry.  

 

Our guiding principles seek to build the settings to: 

• Promote simple, convenient, innovative and affordable credit to finance Australia’s future, including 

maximising access to credit for customers able and willing to service their commitments and 

minimising the likelihood or incidence of customers entering into unsuitable credit contracts; 

• Foster competition and innovation in Australia’s financial services industry, which enables our 

members to grow, expand and thrive as key participants in lending and other markets; and  
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• Generate greater financial and economic participation by consumers and small businesses in 

Australia’s financial system and economy and improve social participation as a means to create 

financial wellbeing. 

 

To do so, we focus on the key drivers that provide positive customer outcomes, foster competition and 

innovation within industry, and facilitate financial, economic and social engagement by both customers 

and industry. 

 

Our Submission 

 

AFIA and its members support the implementation of Recommendation 7.1, with the Government 

establishing a Compensation Scheme of Last Resort (CSLR), consistent with that of the Supplementary 

Final Report of the Review of the financial system external dispute resolution and complaints framework 

(Ramsay Review).  

 

We note that the Ramsay Review found that that there was a need for a limited and carefully targeted 

CSLR, to be introduced for future unpaid compensation, in parts of the financial services industry where 

there is evidence of a significant problem of compensation not being paid. Further, the Ramsay Review  

considered  it  essential  that  a  CSLR  be  the  last  resort  within  the  financial  system’s  dispute  

resolution  framework.  That is, it should act as the final safety net to ensure consumers and small 

businesses are able to receive compensation after all other avenues have been exhausted.1   

 

In principle, AFIA supports Recommendation 7.1 to establish a compensation scheme for retail 

consumers and small businesses who have been awarded a determination by the Australian Financial 

Complaints Authority (AFCA) that is unpaid due to the insolvency or wind up of the financial business 

and where all other avenues of redress have been exhausted.  

 

However, we believe that it is important to give careful consideration to the scope of such a 

compensation scheme, and specifically, the key objective of the Ramsey Review, which was a response 

to the number of unpaid determinations relating to the provision of financial advice and offer of 

managed investment schemes.  

 

If either the ‘broad approach’ or ‘mid-coverage’ approach was to be applied, it is vital that the funding 

model and levy components appropriately take into account the risk, activity and proportion of certain 

sectors having unpaid determinations –that is, credit providers  made up 10 per cent of uncompensated 

losses in the Ramsey Review2, and more recently in 2018, only made up 9 per cent of uncompensated 

losses3. Further, credit providers are required to meet various legal and regulatory standards, including 

appropriate Professional Indemnity (PI) insurance, should not be held responsible for the misconduct 

of other financial services providers and should not be required to cross subsidise the burden of other 

financial sectors. It is also important to ensure that the funding model and levy components are 

 
1Review into dispute resolution and complaints framework chaired by Professor Ian Ramsay. See Supplementary Final Report of the 

review, released on 21 December 2017. 
2 Ibid at 2.44  
3 https://www.fos.org.au/fos-circular-34-home/fos-news/unpaid-determinations-update/  

https://treasury.gov.au/publication/supplementary-final-report
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appropriately defined, determined and calculated – for example, ‘marketplace lending’ is not credit, but 

is managed investment scheme structure.  

 

The finance industry is already facing unprecedented regulatory change, with nearly all credit providers 

needing to update systems and processes to ensure compliance with new and emerging regulatory 

requirements. A further levy imposed on credit providers, where there has been no evidence that there 

is a significant risk, is detrimental and likely to result in substantial lessening of competition amongst 

firms and creating further barriers of new entry to market.  

 

Therefore, we support a post-implementation review of the establishment of the CSLR  and investigation 

as to whether  extend beyond AFCA determinations to also include court and tribunal decisions. We 

agree that the costs of executing this data collection and modelling may outweigh the benefits of 

establishing a firm level risk-based funding model. Additionally, data would generally reflect historical 

uncompensated losses and thus may have limited value in predicting large loss events that may occur 

in the future. Unless clear and sufficient data can be provided in a readily accessible manner, then we 

would not support the extension to of the CSLR to court and tribunal decisions. We also do not support 

the compensation scheme being used to cover legal and professional fees or court costs often included 

in unpaid court awards.  

 

A key feature of the CSLR scheme is the proposal that AFCA, should be the independent body to operate 

the CSLR. We believe it is important to consider AFCA’s ability and resources to operate the CSLR 

successfully, alongside acting as the sole external dispute resolution (EDR) scheme for the provision of 

financial services and credit activities, and as a code administrator to various industry codes of practice. 

AFCA is still less than two years old and is still establishing its processes and operations for its primary 

functions.   

 

We believe it is also important to consider the actual or perceived conflicts of interest there may be with 

AFCA being the EDR body and determining the amount of compensation to be awarded in relation to 

a determination, while also being the operator of the CSLR and potentially benefiting financially from 

the funding arrangements set (such as levies) to pay for administration costs of other AFCA activities. It 

will be important to ensure appropriate separation, accountability, transparency and governance 

arrangements.  

 

We believe that when drafting the framework for the CSLR, it is important to implement  

Recommendation 4 of the Ramsey Review, that strengthening regulatory requirements is important.4 

The provision of  ASIC  with  additional  powers  has the potential  to  reduce  regulatory  costs  as  there  

may  be  fewer  claims  made  on  a  CSLR  where  those  individuals  responsible  for  phoenixing  

behaviour  and  unpaid  determinations may be banned from managing a financial firm. This in turn 

may mitigate the risks proposed in the Discussion Paper and may show an average annual level of 

unpaid determinations to be significantly lower than previous reports.   

 

We believe that Treasury needs to carefully consider both the practical and the policy implications of 

implementing a CSLR. There has been significant legal and regulatory reform and change in industry 

 
4 Review into dispute resolution and complaints framework chaired by Professor Ian Ramsay. See Supplementary Final Report of the 

review, released on 21 December 2017. 
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practices over recent years, including voluntary amendments to many products, services, practices and 

business models, in order to meet the expectations of the current regulatory landscape and the 

community. As such, the financial marketplace and level of unpaid determinations is likely to be 

significantly different than where it was when the Ramsey Review was published.  

 

We note that while AFIA has canvassed our members views to inform our overall response, the positions 

being put by AFIA may not reflect every member’s specific position on all the issues. Their individual 

member viewpoint will get captured through the relevant member’s organisationally targeted 

submissions.  

 

We recognise the importance of a compensation scheme in rebuilding trust in the financial services 

industry. However, we remain concerned about the moral hazard created with a compensation scheme, 

in that the vast majority of financial businesses that comply with their legal and regulatory obligations 

and maintain adequate  financial  requirements  as well as compensation and insurance arrangements, 

will be penalised for the misconduct of the very few financial businesses that behave badly. 

 

 

Recommendations 

 

In establishing a CSLR scheme, Treasury should consider:   

 

1. The amount of unpaid determinations relating to credit providers, in comparison with financial 

advice, investment products, and managed investment schemes, taking into consideration the 

different requirements between Australian Financial Services Licensees and Australian Credit 

Licensees.  

 

2. The AFCA six-month report which showed that over 72 per cent of the determinations issued by 

AFCA were in favour of the financial firms.5  Consideration to the amount of final determinations 

being issued by AFCA to each sector, is important when determining the appropriate scope of 

the CSLR.   

 

3. Whether AFCA will be able to sufficiently administer the CSLR by 31 December 2020, taking into 

consideration its nascency and the resources required to operate and ensure separation, 

accountability, transparency and governance arrangements are appropriate.  

 

4. Whether the proposed commencement date of 31 December 2020 is reasonable to allow for the 

CSLR to be established effectively, taking into consideration the consultation required with 

industry on the legislation, framework and rules, funding model and levy components. 

 

5. The need for extending the scope beyond financial advice, investment products and managed 

investment schemes to other parts of the financial services industry, to consider each sector 

individually and whether they have shown a demonstrated need for it.  

  

 
5 https://www.afca.org.au/news/statistics/six-month-report/  
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6. The significant change in the financial services industry over recent years and whether the data 

relied upon in the Discussion Paper and Ramsey Review remains relevant.  

 

7. The impact on new market entrants, with further levies creating another barrier to entry in the 

financial services industry. 

 

8. The need to limit the compensation scheme not only based on the methodology of the funding 

model and levy components, but also to only apply to those AFCA members required to have 

membership under law. AFCA membership should not be a determining factor in relation to 

scope, otherwise voluntary membership may be adversely impacted to the detriment of good 

industry practices and higher consumer protections.   

 

9. The legislative framework and what it should provide for, including the specific scope of the CSLR, 

the framework for the scheme’s funding model, and conditions for administration of the scheme 

(to provide for transparency and accountability). 

 

10. Additional risk management reforms to accompany the introduction of the CSLR, including: 

 

• Adequate financial requirements and compensation arrangements are maintained, 

ASIC should review relevant regulatory guides (e.g. RG126, RG166, RG207, RG210) and 

improve monitoring and supervision of licensees to have and maintain adequate 

arrangements; 

• Availability, affordability and suitability of PI insurance; and 

• Revised licensing criteria to ensure only adequately capitalised financial businesses are 

provided with a licence. 

 

 

Should you wish to discuss our feedback further, or require additional information, please contact 

Chalisa Parekowhai, Associate Director, Policy at chalisa@afia.asn.au or on 02 9231 5877.  

 

 

Kind regards, 

 

 

 

Diane Tate 

Chief Executive Officer 
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Annexure A 

 

The Australian Finance Industry Association (AFIA) is the voice of a diverse Australian finance sector.  

AFIA represents over 100 providers of consumer, commercial and wholesale finance in Australia which 

includes: 

• major, regional and mutual/community owned banks; 

• providers of consumer finance, including home loans, personal loans, consumer leases, credit 

cards, buy now pay later services, and debt purchasers; 

• providers of land finance, including residential and commercial mortgages and bridging 

finance; 

• equipment financers, including commercial equipment financing ranging from agri-equipment 

to small ticket equipment financing; 

• motor vehicle financiers, including consumer motor finance, novated motor finance, small 

business motor finance and heavy vehicle finance;  

• fleet leasing and car rental providers; and 

• providers of commercial finance, including secured and unsecured loans and working capital 

finance to businesses, including small businesses. 

 

AFIA’s members range from ASX-listed public companies through to small businesses providing finance, 

which operate via a range of distribution channels, including through ‘bricks and mortar’ premises 

(physical branches and other outlets), via intermediaries (including finance brokers, dealerships, retail 

suppliers), and through online access or platforms (traditional financial institutions and fintechs).   

 

AFIA’s members collectively operate across all states and territories in Australia and provide finance to 

customers of all demographics from high to low-income earners and to commercial entities ranging 

from sole traders, partnerships and across the corporate sector in Australia.   

 

AFIA’s members provide a broad range of products and services across consumer and commercial 

finance, a snapshot of these include:  

• consumer: home loans, personal unsecured loans, revolving products (including credit cards 

and interest free products coupled with lines of credit), personal secured loans (secured by land 

or personal property); consumer leases of household assets (including household goods, 

electrical/IT devices or cars) and buy-now, pay later services;   

• commercial: land, asset or equipment finance (finance/operating lease, secured loan or hire-

purchase agreement or novated leases); business finance and working capital solutions (secured 

loans, online unsecured loans; debtor and invoice finance; insurance premium funding; trade 

finance; overdrafts; commercial credit cards), together with more sophisticated and complex 

finance solutions.  

 

For further information about AFIA, please see here.  

 

 

https://www.afia.asn.au/

